
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/GA/845/99/NJ 
In the complaint between: 
 
Aubrey Warren Levy Complainant 
 
and  
 
Trade and Finance Group Retirement Fund First Respondent 
Debtors and Industrial Finance (Pty) Ltd Second Respondent 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 
1. This is a complaint lodged with the Pension Funds Adjudicator in terms of 

section 30A of the Pension Funds Act, 24 of 1956 (Athe Act@).  The complaint 
relates to the computation of an early withdraw benefit and in particular 
whether the complainant is entitled to the employer contributions made on 
his behalf. 

 
2. An investigation was conducted by my investigator, Naleen Jeram.  No hearing was held in 

this matter.  Accordingly, in determining this matter I have relied exclusively on the 

documentary evidence, written submissions and additional information, all obtained during 

the course of Mr Jeram=s investigation. 

 

3. The complainant is Aubrey Warren Levy, a former member and employee of the first and 

second respondent respectively, of Orange Grove, Johannesburg.  The complainant is 

represented by Mr Goldman and Mr Levin of Clifford Levin attorneys. 
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4. The first respondent is Trade and Finance Group Retirement Fund, a pension fund duly 

registered under the Act (Athe fund@).  The fund was initially known as the Ad Displays 

Group Retirement Fund, which was established on 1 January 1988 and underwritten by Old 

Mutual.  With effect from 1 April 1991, Southern Life became the underwriter and 

administrator of this fund.  With effect from 1 April 1996 the name of the fund was changed 

to Trade Finance Group Retirement Fund, that is  fund in its current form.  The fund is 

represented by Ms Colleen Healey, the general manager of NMG Consultants and Actuaries 

(Pty) Ltd, the current administrator of the fund. 

 

5. The second respondent is Debtors and Industrial Finance (Pty) Ltd, a company duly 

incorporated with limited liability according to the company laws of South Africa with its 

principal place of business situate at Industrial West, Gauteng (Athe employer@).  The 

employer is represented by Mr Steven Parker, the manager. 

 

6. The complainant commenced employment with the employer on 1 April 1994 as a sales 

person.  At this point the employer was a participating employer in two pension funds.  

Senior and executive members had the option of joining the Ad Displays Group Retirement 

Fund whereas non-executive members were only permitted to join the Ad Displays Group 

Pension Fund.  The complainant being a non-executive member was forced to join the latter 

fund.   

 

7. The Ad Display Group Pension Fund was liquidated on 31 March 1996.  The complainant 

upon liquidation was given the choice of either transferring his benefit to a preservation 

fund or receive a cash benefit. The complainant elected to transfer his benefit to a 

preservation fund.  Accordingly, an amount of R10,501.30 was transferred to the Horizon 

Preservation Pension Fund on behalf of the complainant.   

 

8. Hereafter, the rules of the Ad Display Group Retirement Fund were amended to allow all 

employees of the employer to participate in the fund with effect from 1 April 1996.  The 
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fund=s name was also changed to its current name.  On 1 August 1996, the complainant 

became a member of the fund. 

 

9. On 31 May 1999, the complainant voluntarily resigned from service.  The relevant rule 

regulating his withdrawal was rule A5.1.0, which reads: 

 
A5.1.0 Resignation or dismissal benefit 

 
A5.1.1 A MEMBER who leaves SERVICE due to resignation or dismissal and who 

does not qualify for a retirement benefit, shall be termed a withdrawing 
MEMBER and shall be entitled to a cash payment of his resignation or 
dismissal benefit specified in the schedule, as may be appropriate. 

 
A5.1.2 A withdrawing MEMBER may, in place of taking his resignation or dismissal 

benefit in cash, choose to preserve such benefit by transferring it to an 
APPROVED FUND. 

 

The schedule defines the benefit as follows: 
 

1. Benefit on resignation 

 

Cash benefit   MEMBERS with less than 5 year=s 

membership of the SCHEME - 

 

Return of MEMBER=S DEEMED 

CONTRIBUTIONS together with 2 per cent 

thereof for each year of SCHEME SERVICE 

(months pro rata)   

 

MEMBERS with 5 or more years of 

membership of the SCHEME - 
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The MEMBER=S SHARE OF FUND at date 

of withdrawal 

 

2. Benefit on dismissal   As for resignation 

3. Benefit on retrenchment 

or redundancy    As for resignation 

 

A MEMBER=S total withdrawal benefit shall be subject to a maximum of his SHARE OF 

FUND 

 

10. The fund computed the complainant=s benefit as follows: 

 
The amount of the member=s withdrawal benefit as at 31 May 1999 is: 

 
Deemed contributions at a rate of 6% of salary  R12,240.00 
Interest due on 2 years and 10 months of membership R     693.60  
Total       R12,933.60 

 

11. The complainant was dissatisfied with the above benefit.  Mr Levin acting on behalf of the 

complainant argued that since the complainant had in excess of 5 years service, fairness 

dictates that he should share in the employer contributions (and growth thereon) made on 

his behalf.  

 

12. The fund and the employer have strongly advocated a rule based argument in terms of 

which they argue that the complainant=s exit is clearly regulated by the rules of the fund.  In 

terms of the relevant schedule, the complainant is not entitled to the employer contributions 

made on his behalf and accordingly the fund and the employer request the complaint to be 

dismissed. 
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13. In terms of rule A5.1.1 read together with the relevant schedule, the complainant is only 

entitled to his own contributions plus 2% thereof for each year of completed service.  Thus, 

his benefit is composed of R12,250 representing his own contributions plus R693.60 

representing 5.66% of his own contributions (for two years and 10 months of service).   

 

14. The rules of the fund are binding on the fund and may not be violated.  In this regard, 

section 13 of the Act reads: 

 

13. Binding force of rules.CSubject to the provisions of this Act, the rules of a 

registered fund shall be binding on the fund and the members, shareholders 

and officers thereof, and on any person who claims under the rules or whose 

claim is derived from a person so claiming. 
 
16. Marais JA in Tek Corporation & Others v Lorentz 1999 (4) 884 (SCA) at 898G -899A, 

although dealing with the issue of a transfer of a Acontribution holiday@, commented as 

follows on the nature of pension fund rules: 

 
What the trustees may do with the fund=s assets is set forth in the rules. If what they 
propose to do (or have been ordered to do) is not within the powers conferred upon 
them by the rules, they may not do it.  They have no inherent and unlimited power as 
trustees to deal with a surplus as they see fit, notwithstanding their fiduciary duty to 
act in the best interests of the members and beneficiaries of the fund.  It may seem 
odd to speak of powers being beyond the reach of the trustees and the employer 
when the rules empower them to amend the rules but the contradiction is more 
apparent than real. First, their substantive powers at any given moment are 
circumscribed by the rules as they are at the moment.  The fact that power to change 
the rules exists is irrelevant when assessing whether or not the particular exercise of 
power in question was intra or ultra vires.  Secondly, there are a number of 
qualifications in both the rules and the Pension Funds Act to the exercise of the rule 
amending power conferred by rule 21.  It is unnecessary to spell them out; it is 
sufficient to say that the trustees and the employer do not enjoy absolute autonomy 
in that regard. 
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Thus, the rules of the fund regulate the withdrawal benefit of any member and 
the trustees may not increase or decrease the benefit unless a rule 
authorises such a benefit. 

 
17. Whilst the rule on the face of it appears to be harsh in its application to the complainant by 

not rewarding him for 5 years of service to the same employer, nevertheless the following 

must be borne in mind. When the complainant commenced employment in 1994, he became 

a member of a different pension fund (separate legal entity), which was wound up and 

received a particular benefit.  Upon becoming a member of the fund he took no steps 

whatsoever to challenge the validity of the early withdrawal benefit rule or pressurise the 

trustees to amend it.  Herein lies the crux of the problem not only for the complainant but all 

pension fund members in South Africa.  That is, where members feel a rule is harsh they 

should actively seek to negotiate an  amendment of the rule especially in respect of rules 

relating to benefits.  The complainant=s failure to challenge the rule may in many ways be 

seen as an acceptance of the rule 

 

18. As stated, the rule is clear in that it requires five years of membership as opposed to five 

years of service to qualify for the employer contributions.  The complainant only had 3 

years of membership and thus did not qualify for the employer contributions.  In effect, the 

complainant is asking me to order the fund to grant him a benefit not provided for in the 

rules of the fund.  As I have held previously where pension fund rules are clearly 

unreasonable and unconstitutional I am prepared to strike them down.  However, in this 

matter, I believe the rule is neither unreasonable nor unconstitutional and accordingly no 

intervention is required.   

 

19. Accordingly, the complaint is dismissed. 

 

Dated at CAPE TOWN this 27th  day of March 2000. 
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___________________________ 

John Murphy 

Pension Funds Adjudicator 


